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President’s Message:

NJAPM & You: Working Together
by Anthony P. Limitone, Jr., Esq., APM

membership is a two-way street.

NJAPM must serve the needs of
its members. If it fails in that mission,
it has no right to continue to exist.
However, NJAPM can act only
through its members. It is only
through the dedication and hard work
of members who volunteer their ser-
vices that NJAPM can create the vari-
ous programs, activities and benefits
for our members. We do not have a
professional staff to do it for us.

Over the years NJAPM’s programs
and member benefits have grown and
improved. This growth has not been
accidental. Each new program was the
result of some member seeing a need
that was not being met and recognizing
that NJAPM could meet the need. The
member and the organization then
worked together to put together the
new program or service.

We welcome new ideas for ex-
panding NJAPM’s programs. If you
believe NJAPM should be offering a
new course or other service, please talk
to me about it, and I will work with
you to develop a proposal for board
consideration. We would expect to
work with you to implement the pro-
gram.

For example, if you think NJAPM
should provide training on a new sub-
ject, you would be expected to create
the syllabus for the training and find
the trainers. NJAPM would pay for the
facility and the speakers, if necessary,
and arrange for advertising. As | said
at the beginning, every program
NJAPM offers is the result of a coop-
erative effort between the organization

I n organizations like NJAPM,
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and our members.

You don’t have to develop a new
program to participate in NJAPM. We
have many committees that need help.
These include to the Program, Member-
ship, Accreditation and Annual Confer-
ence Committees. If you are interested
in serving on any of our committees,
please let the committee chair know.
You will be welcomed with open arms.

There is a cliché that says the more
you contribute, the more you benefit.
That is true for NJAPM. The more ac-
tive you become, the more you will
benefit professionally and personally.
On the professional side, you will gain
recognition as a leader in the mediation
profession. This recognition will not be
limited to the ADR community, but will
extend to the public at large. On the
personal side, you will make friends who
will give you great satisfaction over the
years.

Our members are busy, successful
professionals who are subject to many
pressures from family and business.
Each one of us has to strike our own
individual balance among these compet-
ing interests. As a result, not all of us
can participate as actively as we might
like. You have to decide, based on your
particular situation, what your level of
participation will be. But no matter what
level you choose, remember that in your
own way you are contributing
.significantly to the growth of NJAPM
and the profession in New Jersey.

On behalf of NJAPM, | thank you for
your past participation, and hope that
you will continue to contribute for many
years to come. And you can be assured
that the Association will continue its

efforts to meet xour Erofessional needs
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Editor’'s Column
by Robert Karlin, PhD, APM

to get more involved in our organization. It is truly your organization

and it needs your help. It is still the case that the vast majority of civil
mediation cases are court referred. It is still the case that the majority of
divorcing couples have never heard of divorce mediation. However, there has
never been a time when ADR in general and mediation in particular was in a
stronger position to make real advances. Legislators know about and listen to
us. We have the Uniform Mediation Act to protect us and ensure privacy. When
people learn what a revolutionary change in conflict resolution that mediation
represents, they become interested and impressed.

As Tony says, this is a volunteer run organization. We are as good as you
make us. Please give us a little of your already overcommitted energy and time.
The enormous potential of mediation is becoming recognized. We have a far
better mousetrap. Work with us so that at some point in the foreseeable future,
the public will know what mediators do.

In terms of this newsletter, this is an invitation to join our Editorial Board
and become a regular contributor. Members of the Editorial Board are asked to
write or solicit three articles each year. We hope the “free advertising” incentive
will get more new voices speaking through our newsletter.

There are some new voices and some usual contributors in this issue. In the
new voice category, Mike Krieger tells us about mediation all along the course
of business relations. Mike spent decades managing business relationships and
development projects for the Port Authority. Alex Cocoziello tells us about The
Mediator and Parley, software that can help us in the actual practice of
mediation. There are links to the software websites in his article. Ed Bergman
discusses how to optimize opening statements in civil mediation. Much of what
he says applies to divorce mediation as well.

Among the more familiar voices, Carl Cangelosi gives us a great update on
family law cases. He has also contributed a more controversial piece on
collaborative law. Like Carl, I am not afraid of the competition from
collaborative lawyers. Rather, | think all boats will rise as ADR in its various
forms becomes better known as a way to get divorced. However, remember
that all opinions expressed in this journal are those of their authors, not of
NJAPM. We encourage the expression of a diversity of opinions to keep you
interested.

Armand Bucci gives us two articles. The first is the next episode in his
attempt to help us run our mediation practices in a business like way. In this
article he gives us the outline of a marketing plan for mediators. Want more
clients? — read his article carefully and implement his suggestions. Armand also
obtained permission for us to reprint an article on Drexel’s successful mediation
program. They mediate healthcare disputes involving members of their medical
school’s physician practice group.

There is also a report from Bob McDonnell on the Membership Committee,
including a list of new members. Finally, there is my Psychology 101 article
about factors than can enhance marital satisfaction.

We look forward to adding your views to our next issue, which will be a
print issue of the publication, and therefore will be disseminated at all our
events.

Until then, have a great summer! Bob Karlin and Judy Shemming

O the first page of this issue, NJAPM President, Tony Limitone, asks you

Volume 12, Issue 2 — Summer 2008



.k
Mediator Opening Statements: An Underutilized Tool
by Edward J. Bergman, Esq., APM

ediators rarely hear open-
ing statements by their
peers. As aresult, Tony

Limitone, Julie Denny and | were
struck by the differences in our re-
spective sample openings delivered
during the recent NJAPM Basic Civil
Mediation Course. However, all of us
agreed on one point: openings can be
used as a crucial introduction to the
mediator's role as educator.

As in all aspects of mediation
practice, openings should be tailored
to the specific dispute, parties, and
context. Further, the complexity and
length of the opening must comport
with the sophistication and attention
span of the disputants. So, at times,
material that might otherwise be con-
tained in the opening can be deployed
with greater effectiveness at a later
stage of the process. With the fore-
going provisos, here are some poten-
tial topics for inclusion in your open-
ing that may facilitate receptivity to
mediation.

1. Paradoxically, mediation is the
disputants' "day in court." Veterans
of prolonged litigation/adjudication
rarely report being permitted to tell
their “story” within the traditional
system. Rules of evidence and proce-
dure, combined with an adversarial
mindset, conspire to prevent parties
from feeling that they have ever been
“heard.”

2. Most cases settle. Since 95+%
of civil cases filed in the state of New
Jersey settle prior to adjudication on
the merits. Failure to use mediation
well often results, not in trial, but in
settlements reached under less than
optimal conditions following the ex-
penditure of substantial time and
money in discovery. A cost-benefit
analysis of full-throttle discovery in
relation to the stakes of the dispute is
rarely conducted in sufficient, con-
textual detail.

|
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3. Litigation costs beyond attor-
ney's fees and disbursements are

seldom accorded appropriate weight

in a disputant's settlement calculus.
The relative benefits of not using
work or family time to attend depo-
sitions, answer interrogatories or
testify in court can be as meaning-
ful, if not more so, than dollars dis-
bursed to third parties. Still more
elusive is the quantification of
stress and the emotional impact as-
sociated with prolonged litigation
and lack of closure.

_:[[]I[l]]]]];_

Still more elusive is the
quantification of stress
and the emotional impact
associated with
prolonged litigation and
lack of closure.

_:[[[[]]]]]]];_

4. A consensual settlement
reached by the parties is final and
binding. Since the parties them-
selves generate the terms of settle-
ment, there is, for most practical
purposes, no threat of appeal. Fur-
ther, the likelihood of compliance
with party-generated settlements is
greater than when outcomes are
dictated by third parties -- judge or
jury.

5. In civil cases the existence of
factual disputes does not inherently
signify that one party is a truth
teller and that the other is a liar.
Parties view identical facts through
different prisms comprised of their
interests, understandings (and mis-
understandings), hopes, fears, and
simple mistakes. Even parties who
are mistaken often sincerely believe
their versions of the facts. Some-
times there is no single "correct"

version of the facts or, when one
exists, it may not be definitively
ascertainable. These uncertainties
contribute to the risks inherent in
any trial on the merits.

6. The ubiquitousness of law-
yers and courts in our society sug-
gests that even an intelligent, ex-
perienced, and well-advised dispu-
tant will outsource garden-variety
disputes for determination by third
parties. Disputes are an inevitable
part of life. Self-determination
through creative problem-solving
by those who understand the dis-
pute and its genesis best -- the par-
ties -- promises dividends in the
form of self-esteem, efficiency
and an enhanced possibility, in
some cases, of restoring the status
guo ante. Since a best efforts at-
tempt at consensual dispute reso-
lution does not prejudice the par-
ties in the event the process is un-
fruitful, the costs, risks, and delays
associated with litigation militate
in favor of making your best effort
to achieve a mediated resolution.

Each of the above points, and
others not referenced here, have
proven useful, sometimes pivotal,
when effectively incorporated in
my own opening statements. Edu-
cating the parties with an opening
statement can transform party per-
ception of mediation in important
ways. Hopefully, the parties may
reevaluate the inducements for
their wholehearted engagement in
mediation as a dispute resolution
mechanism of choice, even in a
court-mandated context.

Edward J. Bergman, J.D. has been mediating
complex disputes since 1992. In addition to
his law practice, Ed teaches Negotiation and
Dispute Resolution at The Wharton School of
Business, University of PA and Mediation of
Healthcare Disputes at the The Center for
Bioethics, University of PA, where he also
serves as Director of Mediation Services.
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Using Software Tools to Help Settle Disputes
by Alex Cocoziello

knows how challenging it can sometimes be to help them identify settlement options that best serve

both sides’ interests. What if it were possible to create a model of a dispute that takes into account all
of the decision-making factors and suggests the fairest potential agreements? Wouldn’t having such analytical
rigor immediately available be valuable to mediators?

Any mediator who has been confronted with a multitude of issues and priorities between two parties

One software program, dubbed The Mediator, purports to offer this capability. According to its creator,
Ron Surratt, The Mediator enables a user to “enter the areas of conflict, assign preferences for both parties, and
automatically calculate the fair, equitable, and envy-free maximization of those preferences.” The table below

illustrates how the program computes one potential agreement for a simple divorce case:

A B C D
Husband Husband

ISSUE Wife Value Value Wife Gets Gets

Long Island Mansion 432,968 313,401 432,698 -
Vacation Cottage 284,670 237,425 17,080 223,180
1983 Rolls Royce 124,255 104,467 - 104,467
LA Condo 79,708 66,479 79,708 -
Cash 113,868 94,970 - 94,970
Stocks and Bonds 45,647 37,988 45,547 -
IRA 22,774 18,994 22,774 -
Life Inurance Policy 34,160 75,976 - 75,976
TOTAL 1,138,050 949,700 597,807 498,593

The Mediator Software

In this case, both the husband and wife privately disclose the honest value they place on each item under
dispute (columns A and B). It is vital that neither party know the value that the other placed on each item. The
Mediator then computes alternate equitable settlements that take into account the different values place on the
items by the parties. Note that in this proposed settlement, the program suggests that they split the value of the
vacation cottage. Also note that the totals of what each party gets (bottoms of columns C and D) sum to more
than 50% of the total value each of them placed on the issues. Thus the parties can feel that they each have
maximized their gain under this proposed settlement scenario. The Mediator also has the ability to factor in
third-party appraisals as needed.

Another program, Parley, also provides a simple and powerful method to model all of the issues in a dispute
along with their relative importance to the parties. The program graphically displays a range of the most effi-
cient potential agreements after some data is entered to characterize the issues. A mediator can use these sug-
gestions as starting points to facilitate productive negotiations between the parties. The graph below, taken
from Parley’s website, shows a range of potential agreements for a hypothetical employment contract negotia-
tion between Mr. Smith and Acme Co.:

(Continued on page 5)
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Using Software Tools to Help Settle Disputes, continued

(Continued from page 4)

Hr. fmith - Effcient
408 = Selected
.‘"._,“ = Acme Co..
6 T 5 = bdr. Smith
g
il o,
‘.-
27 =
l".
225 .
18 b
-‘-
135
S0
45
0
0 45 S0 135 180 225 270 il 360 405 Acme C
Parley Sofware

Each square represents a different possible agreement. In this case, the encircled square, which lies slightly
in favor of Mr. Smith (~315 pts vs. ~220 pts), has been selected. This agreement comprises the following de-
tails, which can be used as a possible starting point for negotiations between the parties:

lzzue Rezolution Acme Corp. b Smith
S alany $75.000 w72 E9
Sigring bonus $5,000 w 23 74
Wacation Fweeks w B2 4]

Title Grand Poobah of M arketing w1 38

Office iCubicle #4224 iw 23 2B

Car 1968 Bug w25 16
Training Free books & conferences w3 il

Parley Sofware

More information about The Mediator and Parley can be found on their respective websites:
http://www.mcn.org/c/rsurratt/conflict.html and http://parleyit.com/. While these types of software programs
are of course no substitute for the experience and judgment of a seasoned mediator, they can help ensure that
obscure yet viable settlement options are not overlooked. They may also have value in deal mediation cases
where, rather than helping the parties settle a dispute, the mediator is helping the parties identify the best ways
to collaborate, such as when forming a strategic alliance or considering a merger.

Alex Cocoziello is the founder and principal of A.A. Cocoziello Associates, a management consultancy offering strategic partnering, commercial
dispute resolution and deal mediation services to small businesses and large corporations. Alex holds a B.S. in civil engineering from NJIT.
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Psychology 101: Marital Satisfaction: Unhappy Findings and Encouraging
Directions! by Robert Karlin, PhD, APM

esearch findings on marital
satisfaction are pretty
discouraging. For example, you

can classify young couples, engaged or
newly married, and predict their fate
based on all the demographic predictor
variables you like, such as parents’
socioeconomic status, their education,
similarity in ethnic and religious
background and so on. You then divide
the couples you have studied into
quintiles, and look at the highest quintile,
the couples whose predicted marital
satisfaction is in the top 20% of the
population. Of the top 20%, after 5 years
about half the couples report being
satisfied or very satisfied with their
marriages. The other half report being
dissatisfied or are no longer together.
When you look below the top 20%,
reported marital satisfaction five years
after marriage looks truly awful.

Marital satisfaction decreases
gradually over time, with the steepest
drop off occurring immediately after the
birth of the first child. Researchers used
to think the downward trend leveled off
or reversed direction after the last child
left home, but that turned out to be a
statistical artifact. You can rate your
marital satisfaction only if you are still
married. Enough unhappy couples got
divorced soon after the last child left
home to create what looked like a small
trend toward more satisfaction. If you
take those couples into account, the
increase in marital satisfaction when the
last child leaves disappears into a
statistical cloud of dust. One can look at
what helps and what makes things worse
from a number of points of view. First,
good health, enough money and not
terribly dissimilar backgrounds are
somewhat protective. As to the last, it is
an old marital therapy aphorism that
people find partners who are exciting, in
part, because they are different. Then the
differences drive both crazy. Second,
having good babies (happy babies who
sleep well) who grow into good toddlers
(those who engage with you and have
bearable temper tantrums) do better as
couples. Two self-help books by a

pediatrician have appeared in the last
few years: Harvey Karp’s The
happiest baby on the block and The
happiest toddler on the block, both in
paperback by Bantam Books. They
are truly wonderful books and can
make a real difference for new
parents.

Of course, psychology and
sociology researchers have given us
some solid hints about what to do.
Here | refer to the work of Les
Greenberg and Susan Johnson, Dick
Stuart, Pepper Schwartz, Neil
Jacobson, John Gottman, Morton
Deutsch and their many students and
colleagues. I will touch on the work
of John Gottman in this issue and
discuss Mort Deutsch’s work next
time.

John Gottman did what | wanted
to do when | entered grad school: he
programmatically studied good as
well as bad marriages to see how they
differed. This is a strategy that works.
Over the last century or so, with the
possible exception of smallpox, no
disorder has ever been cured by
studying the disorder. Disorders are
understood and then dealt with when
we see how the healthy organism
works and then are able to view the
disorder as a lack, breakdown or
overreaction of normal processes. So,
to understand what goes wrong with
marriages and how to fix them, study
good marriages and see how they
work.

Gottman studied how couples in
an apartment building built to monitor
couples 12 hours/day. He learned,
among other things, how couples built
up an emotional bank account with
each other. It is not by engaging in
deep soul searching conversations
about the meaning of life, love and
the universe. Rather it is by paying
attention to and responding to each
other in regard to the minutia of
everyday life. When one partner
makes a bid for attention (“Isn’t that
tree really pretty.”) the other partner
can respond in one of three ways:

responding nicely (“It really is
lovely.”), ignoring what was said
(“What did John say about that party
next week?”), or attacking (Are you
into your tree thing again?”). Gottman
calls these responses “turning toward,
turning away, and turning against.”
Turning toward the other person builds
up an emotional bank account that gets
you to believe your partner is well
intentioned and deserves the benefit of
the doubt when tensions arise.

Then there is Gottman’s finding
about the ratio of praise and criticism.
In couples who are in trouble, the ratio
is about one to one, as much praise as
criticism. In couples who are doing
well, the ratio is about five instances of
praise to one of criticism. Among
couples who Gottman calls the
“Masters of Marriage” the ratio is about
thirty-five to one.

Finally, let me mention Gottman’s
four horses of the apocalypse: criticism,
defensiveness, contempt and
stonewalling. One person criticizes,
“You are being thoughtless, as usual.”
The other defends “No, I’m not. I’'m
just being efficient.” The first partner
contemptuously dismisses the defense,
saying, while rolling his or her eyes
“Where did you learn your efficiency,
from your beloved mother?” This is
met with something resembling silent
fury. It turns out that couples with
satisfying marriages are (almost) never
contemptuous of each other. Gottman
refers to such contempt as the sulfuric
acid of marriage. If you notice itin a
marriage, get them to me or any other
good marital therapist before they need
your services as a divorce mediator.
(The period from when a marriage first
needs help to when it gets help is
usually estimated as five to seven
years.)

Bob Karlin has been teaching and writing about
cognitive and behaviorally oriented psychotherapy
for over thirty years at Rutgers while practicing
individual and marital therapy in Princeton. He has
been doing divorce mediation for over a decade and
is, for his many sins, the editor of your newsletter
and a member of the NJAPM board.
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Drexel University Physician’s Mediation Program Builds
Successful Track Record

Reprinted by permission of the Drexel University School of Medicine

our years ago, the College of

Medicine’s physician practice

group, Drexel University Phy-
sicians®, became the first in Pennsyl-
vania to adopt mediation as its pre-
ferred method of resolving healthcare
disputes. The program, which in-
cludes claims that had already been
filed in court, as well as complaints
that are subject to voluntary media-
tion agreements, has been a resound-
ing success. Since its inception in
2004, 42 plaintiffs have chosen to
take their cases out of court; of these,
39 have been amicably resolved and
just three are pending. Meanwhile,
three lawsuits went on to trial, all
ending in defense verdicts.

As part of the voluntary mediation
program, patients are asked to sign a
mediation agreement at the physi-
cian’s office at the outset of their care
(see www.drexImed.
edu/FindaPhysician/Mediation). As
of December 31, 2007, 91 percent of
Drexel Medicine’s eligible patients
have been willing to do so. So far,
most problems have been resolved
by quick intervention. One was re-
ferred to the mediation program, and
that was successfully resolved in me-
diation.

DUCOM’s mediation program
has drawn accolades from the Su-
preme Court of Pennsylvania which
issued a certificate of appreciation to
the College for this cutting edge ini-
tiative; and a wide array of organiza-
tions — from Chambers of Commerce
to the American Medical Association
— have requested presentations on the
program.

“Mediation allows doctors and
their patients to communicate directly
and openly about what has occurred,”
says attorney Carl (Tobey) Oxholm,
executive vice president and chief of
staff, Drexel University. “That brings

the human element back into the
doctor-patient relationship, which
has been stressed by the unexpected
adverse event. Having the ability to
talk without worrying about law-
yers or courts can, in itself, be heal-
ing to the patient and the doctor.”

—[[[]]]:[[]]]];_

“Through the mediation
program, we have
distinguished ourselves
as an institution that puts
patients first by providing
a fair and equitable way
to resolve healthcare
disputes,”

— ([ —

“I’ve seen patients who would-
n’t even come into the same room
with the doctor at the beginning of
the mediation process, and by the
end, the patient and doctor are shak-
ing hands or even hugging each
other,” relates the College’s director
of risk management, Deborah Lor-
ber.

With mediation, both patients
and their doctors can come to a
resolution at far less personal cost
and in far less time — usually 60
days versus the four years that a
court case can take. In addition, the
College’s expenses can be reduced
$50,000 to $150,000 for every
claim resolved through mediation.

The success of the mediation
program is due in part to the ad-
verse event training and consulta-
tion provided to physicians by DU-
COM’s Risk Management.

“Physicians re-learn how to commu-
nicate so their patients will hear
them,” notes Oxholm. “They learn to
sit down rather than stand, look the
patient in the eye as they are talking,
and use conciliatory language. We
tell them it’s OK to say they are sorry
for what happened.” This training
also benefits the physicians by reduc-
ing their annual insurance costs.

The College has also started to
include mediation communications
skills training for medical students
during the second and third years.
“It’s important for them to learn
about effective patient-physician
communication from the beginning,”
says Lorber.

“Through the mediation program,
we have distinguished ourselves as an
institution that puts patients first by
providing a fair and equitable way to
resolve healthcare disputes,” Lorber
emphasizes. “At the same time, we
reduce the related stress for our phy-
sicians, and that in turn improves the
quality of care for our patients.”

With its mediation program, the
College of Medicine is truly ahead of
the curve, says Dean Richard V.
Homan, M.D. “I am proud that our
College has led the way in develop-
ing this equitable and humane proc-
ess. In addition to Tobey Oxholm and
Debbie Lorber, | would like to thank
our faculty physicians and their staff
for all of their efforts in support of
our best practices, risk management,
and the voluntary mediation process.
It makes a difference!”

In addition to serving as NJAPM’s Treasurer, Ar-
mand Bucci, is Vice Chair of the Alumni Associa-
tion’s Board of Governors at Drexel University.
Armand obtained permission for us to reprint this
article.
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Not Just for Disputes: Mediation Techniques in Negotiations and Deal
Making by L. Michael Krieger, JD, MBA

mediation and mediation

techniques too narrowly—
primarily in the context of “conflicts”
and “disputes.” Mediation
techniques, including where possible,
formal mediation, can and should be
used much more widely in the
negotiations and deal making phases
of business transactions, well before
“formal disputes” arise, and in
various private and public sector
settings.

For 32 years, | worked for The
Port Authority of New York and New
Jersey with a large part of my later
career there involving complex,
multifaceted negotiations, usually
involving multiple public and private
entities. My position, General
Manager, Regional and Economic
Development, required an intense,
long term focus on deals that would
lead to “self supporting” regional and
economic development “projects” or
groups of projects comprising
“developments.” These “deals” often
comprised multiple agreements and
associated arrangements that would
have to “survive” over decades and
meet a myriad of competing interests,
even within The Port Authority itself.
(Sometimes, meeting the agency’s
requirements posed the most
challenging tasks!)

In my early negotiating training, |
was taught to expect that “a deal will
not close until each party leaves the
room unhappy in not achieving all
their negotiating objectives.”

Further, you would “win some and
lose some,” and “should never
negotiate against yourself.” Each
party in the negotiations usually held
similar views, and gestures of
accommodation were constrained
since they were perceived as
conveying weakness. Thus, arriving
at solutions that met all the parties’

I n our society, we think of using

legitimate interests to consummate
deals was often a protracted process.
In such situations, a “mediator” or
“deal counselor” would have been
quite helpful, facilitating gestures of
accommodation without having a
party appear “weak.”

Some readers may recall The Port
Authority’s work in the
redevelopment of the region’s
underdeveloped assets, particularly
“on the waterfront” in Hoboken and
Queens, NY. It took 25 years for
these developments to move from
concept to significant actual
development. Individuals and
entities involved worked together
over decade-long timeframes through
changing business cycles and
political leaderships. Thus,
persistence, patience and sensitivity
to “negotiating” a myriad of issues so
as to maintain and nurture long term
relationships were a prerequisite to
agreements and actual project
development.

While my role was not as a
“formal mediator,” | came to
understand the value of utilizing
mediation techniques to gain the trust
of other parties in negotiations to
reach agreements. My negotiating
style over time increasingly relied
heavily on a “mediation mindset.” |
usually was looked to by other parties
as someone who would understand
each party’s interests, including The
Port Authority’s, but could be
counted on to suggest creative
alternatives to meet each party’s
respective interests in a way that was
fair to all concerned in the spirit of
“accomplishing the deal.” At the
root of one’s ability and credibility to
function this way is to be trustworthy
in statements, actions and reactions,
to act like a mediator.

Identified below are ten stages of
“negotiations and deal making” by

two or more private (and/or pubic)
parties that can benefit from wider
use of mediation techniques.

1. Establishing initial business
contacts and relationships among
two or more parties.

2. These contacts and
relationships may generate, or
evolve, to include, initial
understandings, which may or may
not be codified in “Statements of
Intent”, “Memorandums of
Understanding” or “Principles of
Agreement.” None are necessarily
legally binding. However, any of
them would help frame and focus
anticipated discussions/
negotiations to follow. (Of note, to
foster early a “team spirit” among
the parties, | sometimes would
suggest adding the word “Joint” in
the title of these documents—thus,
for example, “Joint Statement of
Intent™).

3. The discussions/negotiations
following these “Joint
Understandings” may then lead to
formal legal arrangements. These
arrangements should include
provisions and mechanisms to
address the interests of
participating parties, under
changing conditions. As conditions
change, differences occur between
the parties. As we all know, such
differences are likely to arise in
implementing most formal legal
arrangements. If not dealt with
effectively, such differences may
lead to litigation with all its costs
and perils to long term, mutually
beneficial relationships.

4. The discussions/negotiations
that occur aimed at resolving
“differences” and maintaining
legal arrangements responsive to
the interests of the affected parties
may include amendments to these

(Continued on page 9)
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(Continued from page 8)
arrangements.

5. An “impasse stage” may arise
when the discussions/negotiations of
Stage 4 do not result in a mutually
agreeable resolution of one or more
issues. Such “impasses” may well
ripen into one or more “formal
disputes”;

6. Utilization of “dispute
resolution” methods that formal legal
arrangements may (should!) provide
for. For example, the original legal
arrangements might establish a
procedure for the parties to consult
with a mutually trusted third party, or
parties, as “Deal Counselor(s),” or as
formal mediators. Note that while
“arbitration” is often specified for
dispute resolution in legal
arrangements, | do not think it is as
well suited to fostering party
participation in resolving disputes as
is mediation. With the increasing
pressure by companies to make
arbitration more like litigation, |
believe it is an increasingly less
desirable form of “alternative dispute
resolution” (ADR). Further, since
arbitration lacks the protections of
the litigation process, it is less
favored by some than litigation.
Finally, using mediation techniques
engenders the greatest likelihood of
fostering improved long term
relationships following resolution of
a conflict or dispute.

7. Despite all attempts above,
disputes remain unresolved and
litigation ensues, including possibly
litigation over whether litigation is
even “allowed,” depending upon
provisions in the formal legal
arrangements.

8. Litigation proceeds and perhaps
there is a court ordered form of
“ADR” and/or there may be a
settlement arrived at short of trial
determination of the dispute.

9. All alternatives to litigation
fail; trials, potential appeals
proceed, and possibly years go by
before the dispute(s) are resolved.
(We had our share of litigation in
our work for various reasons—but
it was viewed as “business as
usual,” particularly in larger scale
developments.)

10. The resolution of the
dispute(s) results in a termination
and/or alteration of individual
agreements while the business
contacts and relationships and other
agreements/contracts may continue.
Alternatively, in some cases, all
agreements, contacts and
relationships, by litigation or
otherwise be