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NJAPM Standards of Conduct
Replaces Code of Ethics

by Anju D. Jessani, NJAPM President

A fter nearly two years of work,
the NJAPM Board adopted the
NJAPM Standards of Conduct for Me-
diators on 1/31/07, which replaces the
NJAPM Code of Ethics. A print copy
of these Standards appears in this issue
in an “easy to pull out” form. You can
also find the full text of the new stan-
dards on NJAPM’s website in the
“About NJAPM” section.

The Model Standards of Conduct for
Mediators, the source document for
these Standards, was prepared in 1994
by the American Arbitration Associa-
tion, the American Bar Association’s
Section of Dispute Resolution, and the
Association for Conflict Resolution. A
joint committee consisting of represen-
tatives from the same successor organi-
zations revised the Model Standards in
2005. Both the original 1994 version
and the 2005 revision have been ap-
proved by each participating organiza-
tion.

Our version is based on the Model stan-
dards, but was amended to reflect the
needs of our members, based on feed-
back they provided. As such, it also
reflects and incorporates some portions
of the previous NJAPM Code of Ethics,
and also reflects the NJ-UMA.

You might also note that it was after
our September 2005 general meeting,
where we heard very loudly that you
wanted one document, that the Board
decided to amend the ABA/AAA/ACR

Model Standards, rather than updating
the NJAPM Code of Ethics, which was
our original direction.

I want to thank Bill Donahue, for leading
this effort, and for the committee that
assisted him in this effort. Their endless
patience as we went through at least 30
different drafts over a two-year period is
quite incredible. I thank Michael Wollf,
who assisted us with various technology
tools, so that we could provide input on
the various drafts in a less cumbersome
manner. [ also thank our members for
all your feedback during this process.
Lastly, I thank the original board mem-
bers who worked so diligently to create
the NJAPM Code of Ethics. It held us in
good stead for all these years.

We would anticipate reviewing and pos-
sibly making amendments to the Stan-
dards after we have had a chance to live
with them for a while. Therefore, if you
have questions or comments regarding
the Standards, please email Bill Donahue
at onedonahue @aol.com.

If you need a copy of the Standards in
Word, please e-mail me at
ajessani @dwdmediation.org.

See our special pull out section
for the full text of NJAPM’s
Standards of Conduct for
Mediators and/or visit our
website at www.njapm.org
to access the file
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Editor’s Column

S o much has happened in the last few months that it has been hard to keep up. In
this issue of the newsletter, I have been fortunate in having people willing and
able to write about all of them.

First, there are the NJAPM Standards of Conduct for Mediators. These were approved
by the Board on Jan 31, 2007. In her commentary, Anju thanks Bill Donahue and his
committee for their endless work on this document. It is hard to imagine what the
Board put Bill and his committee through during the last two years. We would tell
them what we wanted, they would change the document and we would say, no, that
isn’t quite right, try again. And again. And again. The effort involved to get a final
version done was no less than incredible. Bill and his committee were extraordinary.

Next, we have two articles on civil unions: one on their creation by Elaine Nissen, and
the other on their dissolution, by Suzanne Jorgensen. Both authors point out the prob-
lematic nature of the current statute, and issues that have to be addressed. Also, on the
topic of family law, Risa Kleiner writes on irreconcilable differences, which, just a
couple of weeks ago, became an additional grounds for divorce in New Jersey. Then
there is the information that family law attorneys are now required to provide their
clients about Complimentary Dispute Resolution. This issue contains excerpts of this
information, as well an article by Bill Donahue telling us about the marketing oppor-
tunity this provides.

With regard to Civil/Business Mediation, Pat Westerkamp has contributed two very
timely articles. The first article provides a summary of Proposed Review Process for
Complaints About Rule 1:40 Mediators; comments are due by February 23, 2007.
The second article provides and overview of key issues that the Dispute Resolution
Section of the bar is facing.

Finally, there is our Poster Campaign. Tony Limitone writes about that, and four of
the 10 available posters are shown in this issue. HERE IS WHERE YOU CAN
MAKE A BIG DIFFERENCE. Go to the www.NJAPM.org website and order your
posters. Last issue, I called on mediators to “Shout mediation from the rooftops.” Lo-
cal bulletin boards are clearly not rooftops, but they are the next best thing at the mo-
ment. Order yours today!

Professional Liability Insurance
For NAJPM Members Is Now Available

Policies are available to all general and accredited members. NODAPM has
been able to negotiate favorable group rates for
arbitrator and mediator liability insurance.
For further information or to obtain forms, visit our website at
www.njapm.org or contact Armand Bucci at
armandbucci@alum.drexel.edu or 856-663-2237.
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President’s Message

NJAPM Matters!

NJAPM Board of Directors has its an-
nual planning meeting in June for our
upcoming year that starts on October 1.
Often, organizations plan and then shelf
their plans until next year’s planning
session. However, our objectives are in
the forefront at every board meeting. I
think it’s important to share what came
out of our planning session, present some
of our accomplishments, and then let you
be the judge of how our year is going,
and why NJAPM matters.

The following objectives were identified
in our 2006-2007 annual planning meet-
ing:

1. Raise NJAPM’s profile within the
membership as well as to the public.

2. Identify future NJAPM leaders rep-
resentative of NJAPM membership.

3. Address the needs of members and
new mediators in light of court com-
pensation concerns.

4. Identify a technology plan including
e-commerce solutions.

5. Launch the NJAPM Foundation as a
separate organization.

6. Grow membership through retaining
current members and attracting new
members.

7. Have more members involved in
NJAPM committees.

8. Increase business opportunities for
members and potential members.

9. Improve programs to retain current
members and attract new members.

10. Keep the “APM” status competitive,
relevant and desirable.

Here is a sampling of recent NJAPM
accomplishments:

¢  Our “Mediation: It’s Your Solution”
campaign includes a series of posters
that use humor to depict everyday
scenarios that might benefit from
mediation. We have made these
posters available free to our mem-
bers, and plan to release them to the
public shortly. This is an innovative
campaign that we rolled out at al-

most no cost, as we were able to
leverage the work done by the
Maryland judiciary to create the
posters. Now, it’s up to our mem-
bers to make sure these posters get
visibility by displaying them in
waiting rooms, supermarket bulle-
tin boards, etc. Our marketing
consultant, Katherine Kish, sug-
gests that they be clustered in
groups of four for maximum im-
pact.

Part of NJAPM’s success is that
we have very clear term limits for
our leadership as well as a succes-
sion plan. Anthony P. Limitone,
Jr., who has served for two years
as President-Elect, in addition to
heading our civil mediation train-
ing programs, will assume the
NJAPM Presidency on October 1,
2007. At that time, I will take Gale
Wach’s board position as Immedi-
ate Past President. There will be a
number of openings on the board
which we plan to fill with active
committee members. Want to get
involved? Please contact any com-
mittee chair for more information.

Our 501(c)3 application for the
NJAPM foundation is now pend-
ing approval. The Foundation will
initially focus on school/peer me-
diation and other youth peace initi-
ates. The Foundation has begun
accepting donations. Please con-
tact Bill Donahue for more infor-
mation at (856) 854-0303 or one-
donahue @aol.com. You can send
donations to NJAPM Foundation,
203 Towne Centre Drive, Hillsbor-
ough, NJ 08844.

On January 22, 2007, Governor
Corzine signed the “Irreconcilable
Differences” divorce bill. Under
this new cause, couples can file for
a divorce in New Jersey, while
continuing to reside together with-
out having to allege fault. Our
geographically divorce member-
ship wrote letters and made phone
calls that supported this effort. In

addition, NJAPM worked closely
with the New Jersey State Bar Asso-
ciation and a group of other organi-
zations to make the bill a reality by
meeting with legislatures and testify-
ing before the Assembly and the
Senate. Valerie Brown, Legislative
Counsel for the Bar, has stated the
NJAPM’s support of the bill was
tremendously helpful.

e  QOur numbers continue to increase.
This time last year, we had a total of
319 members; we now have a total
of 378 members — including 102
accredited members and eight stu-
dent members. While our introduc-
tory 18-hour civil training classes
and 40-hour divorce classes serve as
a good source for new members, we
also have Ben Feigenbaum and Ed
Peloquin to thank for reaching out to
mediators on the roster of civil me-
diators, and personally recruiting
them to join NJAPM. Over the next
few months, Ben and Ed will be
meeting with civil mediators to as-
sess their specific needs.

e The reviews of our November 4"
annual conference and our speakers
were our best ever. Between Nancy
Kline’s presentation on “Developing
a Thinking Environment in Media-
tion,” Judge Robert Fall’s talk on
confidentiality and mediation in
New Jersey, and Dr. Kenneth Kres-
sel’s review of the results of his re-
search study on mediator style and
outcomes, our members were both
educated and entertained. This is
going to be a hard act to follow.

e On Saturday, May 5th, Woody
Mosten, who is considered by some
the world's most creative thinker and
innovative teacher in the field of
mediation training, will present a
workshop on mediation skills, at our
annual divorce seminar, organized
by Joan Geiger and Carl Cangelosi.

We also have a series of free telephone
seminars which will allow members to
earn continuing education credits from
the comfort of their own offices, homes

or even Starbucks!
(Continued on page 11)
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Irreconcilable Differences: A Less Adversarial Cause of Action for Divorce

As of January 20, 2007, divorce
litigants and their counsel now

have the option of proceeding on a new
cause of action for divorce: Irreconcil-
able Differences.  Signed into law on
that day by Governor Corzine and effec-
tive immediately, Bill S-1467 amends
N.J.S.A. 34-2 to allow a divorce to be
granted on the grounds of “irreconcilable
differences which have caused the break-
down of the marriage for a period of six
months and which make it appear that the
marriage should be dissolved and that
there is no reasonable prospect of recon-
ciliation.”

The new cause of action only requires
that one of the parties file a Complaint
for Divorce in which he or she verifies
that the marriage has broken down for at
least six months and that no reconcilia-
tion can reasonably be expected. No
allegations need be made as to the cause
of the underlying breakdown, which
party may be at fault or what efforts, if
any, have been pursued to confirm that
no reconciliation is likely to occur.

This cause of action differs from the so-
called “no fault” divorce which requires
a period of separation for 18 months or
more before a Complaint may be filed.
The parties need not have been separated
at all to file a Complaint for Divorce
based on irreconcilable differences. They
need not even agree that the marriage is
irretrievably broken down.

Filing for divorce on the basis of Irrec-
oncilable Differences will not — as the
media has portrayed it — make divorce
either “easier” or “quicker.” The same
issues — be they custody, support, equita-
ble distribution or others — still have to
be resolved, either by agreement or by a
court. The same exchange of financial
information must take place. The parties
still have the option to litigate, mediate
or arbitrate their differences — either be-
fore or after the Complaint is filed. In
short, nothing about the process itself has
changed. The new cause of action allows
the parties to avoid placing the unpleas-
ant details of their marriage in a public
document. This choice is particularly
welcome in the case of a mediated or

by Risa A. Kleiner, Esq., APM

collaborative divorce where the parties
are attempting to work cooperatively to
resolve their issues notwithstanding the
differences that have caused their mar-
riage to break down.

The other six causes of action for di-
vorce under N.J.S.A. 2A:34-2, in addi-
tion to Irreconcilable Differences and
“no fault” based on an 18 month sepa-
ration, are: adultery; willful and con-
tinued desertion for 12 or more months;
extreme cruelty (mental or physical);
voluntarily induced drug addiction or
habitual drunkenness for 12 or more
consecutive months; imprisonment of
defendant for 18 or more consecutive
months after the marriage without sub-
sequent cohabitation; and deviant sex-
ual conduct performed without consent.
If most of these seem foreign, it is be-
cause, except for extreme cruelty, the
other grounds for divorce are far less
frequently pleaded.

The extreme cruelty cause of action has
become a catch-all for everything from
a breakdown in communications be-
tween the parties to ongoing physical
violence. Practitioners and courts be-
came accustomed to overlooking alle-
gations that were less than “extreme” in
order to accommodate parties who
needed a basis for divorce without an
extended 18 month separation. Ex-
treme Cruelty may continue to be used
by those parties who still feel com-
pelled to put the reasons for their di-
vorce in black and white. Extreme
Cruelty will also continue to be a nec-
essary part of the divorce complaint
when a party wishes to file ancillary
claims against their spouse, particularly
tort claims for damages, commonly
known as Tevis claims for the case that
first recognized the right to seek dam-
ages against one’s spouse.

Most matrimonial attorneys and surely
all mediators have sought a cause of
action for irreconcilable differences for
many years. They recognize that the
mere act of putting a party’s allegations
of fault in black and white — and in a
public document, no less — can only
serve to exacerbate the already volatile

and difficult circumstances of these par-
ties. Reasonable professionals counsel
their clients that since marital fault is
rarely a factor (except in the most egre-
gious situations) which the court consid-
ers in awarding custody, support or equi-
table distribution, no good purpose can
be served by incorporating these allega-
tions in the divorce complaint.

Notwithstanding nearly universal support
for this “new” cause of action by profes-
sionals and divorce litigants, it has taken
our Legislature more than 10 years to add
it to our statute. First introduced in 1995
following the recommendations of the
Divorce Study Commission, the original
bill was re-introduced in the 1996-97
legislative session. The original three
month provision was extended to six
months and a requirement that
“substantial reasons” be the basis for the
irreconcilable differences was deleted.
However, the Bill languished

The same Bill was re-introduced in the
1998-99 session and passed both houses
in January 1999. Governor Whitman
conditionally vetoed that Bill in March
1999 subject to amendments which ex-
tended the six month period to nine
months and added another cause of ac-
tion permitting the parties to mutually
seek a divorce based on Irreconcilable
Differences if they filed Affidavits to that
effect 90 days after the complaint was
filed. Again, the Bill languished.

In the 2000-2001 legislative session, the
Bill was again introduced -- this time
with Governor Whitman’s language de-
leted. In essence, the Legislature once
again revived the 1996-97 Bill. Six years
later, that bill was introduced for the
fourth and fifth times in the 2002-2003
and again in the 2004-2005 sessions and
subsequently passed in 2007.

That such a seemingly simple amend-
ment could cause such legislative turmoil
for nearly 12 years is a testament to the
emotional and psychological reactions
which divorce raises in our society. It is
anticipated that the majority of all di-
vorce complaints will now be filed under
Irreconcilable Differences.
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Proposed Review Process for Complaints
About Rule 1:40 Mediators

by Patrick Westerkamp, Esq.

New Jersey Supreme Court ad-
visory committee has proposed a
review process for non-
economic complaints about Rule 1:40
mediators. The New Jersey Association
of Professional Mediators is formulating

its response to the committee.

ADR professionals receive many of their
cases from private appointing agencies
such as the American Arbitration Asso-
ciation. These agencies take responsibil-
ity for assuring the qualifications of neu-
trals, and monitor their compliance with
promulgated standards. Courts and gov-
ernment organizations offering mediation
in connection with resolving civil dis-
putes, similarly set qualifications for me-
diators who receive referrals and/or com-
pensation for their services. Additionally,
some jurisdictions have established pro-
cedures that allow parties to mediations
to raise concerns about a mediator’s con-
duct, e.g., Arkansas, Florida, Michigan,
South Carolina.

Under Article VI, section 2 of the New
Jersey Constitution, our Supreme Court
has exclusive rule making authority over
all aspects of the judicial system. It inau-
gurated complimentary dispute resolution
programs under this authority. The Court,
in January 2000, then promulgated its
Standards of Conduct for Mediators (the
“Standards”). The Standards were meant
to promote public confidence in media-
tion, and “to guide mediators in discharg-
ing their professional responsibilities.”
The Court, at the same time, charted an
Advisory Committee (the “Committee”)
to interpret the Standards, monitor com-
plaints, and (at an appropriate time) to
recommend the establishment of a writ-
ten complaint review procedure.

After seven years the Committee has
concluded that there is sufficient experi-
ence under the Standards to allow it to
formalize the ad hoc approach to com-
plaint resolution that had evolved. It ac-
cordingly drafted a proposed dispute
resolution procedure. On January 8, 2007

_[[]I[m]]]];_

Within 30 days after
being notified of a
removal decision, the
mediator may file an
appeal with the
Assignment Judge for
the Vicinage where the
grievance originated.

_31[[[]]]]]1;_

the Acting Administrative Director of
the Courts called for written comments
on this proposal. Comments may be
submitted through February 23, 2007.
The Committee will thereafter review
its draft in light of the suggestions that
have been filed, make appropriate revi-
sions, and submit the final product for
review to the New Jersey Supreme
Court.

The proposed procedure, like the AOC
mediation rosters, is centralized. This
will minimize divergent interpretations
of the Standards, which might result if
complaints were reviewed on a vici-
nage-by-vicinage basis. In sum and
substance, the Committee has proposed
that:

* Complaints must be submitted in
writing. A complaint registry will be
maintained by the Manager of Com-
plementary Dispute Resolution Pro-
grams (a court administrator who as-
sists the Committee);

* Complaints will be acknowledged in
writing, and the mediator notified of
the submission;

* Following an initial review, unless the
Committee determines otherwise, in-
formal resolution will be undertaken;

e If the issue is not resolved, the Com-
mittee will settle on an appropriate
course of action, which may include:

A. Dismissing the complaint as unwar-
ranted;

B. Transmitting a copy of the complaint
to the mediator with a request for a for-
mal, written response;

C. Gathering additional written informa-
tion, as appropriate.

* Upon review of the submissions, the
complaint shall either be dismissed, or
the Committee may:

Require appropriate, remedial action
such as:

Direct the mediator to:

- attend training;

- observe other mediators; or

- be mentored by other mediators;

If warranted, bar the mediator from
conducting R. 1:40 mediations until
remediation is completed, or

Determine that the mediator should
be removed from the Roster, or termi-
nated from providing mediation ser-
vices for the courts.

» Within 30 days after being notified of a
removal decision, the mediator may file
an appeal with the Assignment Judge for
the Vicinage where the grievance origi-
nated.

* An ad hoc panel of two mediators will
be appointed to hear the appeal. At least
one of the mediators shall be an attorney
who will chair the appellate hearing. The
panel’s determination is final.

Everyone, attorneys and non-attorneys
alike, has until February 23, 2007 to
share their thoughts and suggestions for
revisions with the Committee. The proce-
dure will then be submitted to the Su-
preme Court, which will set the final
balance between due process, and undue
complexity.

As members of an organization with rig-
orous Standards of Conduct, and an Eth-
ics Review Board, NJAPM mediators
have valuable insights to share with the
Committee. Those who wish to comment

(Continued on page 14)
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Civil Unions—Two Articles, Two Perspectives

Helping a Couple Get “Unionized”
By: Elaine H. Nissen, Esq.

Ithough mediators generally be-

come involved at a point that cou-

ples contemplate dissolving their
relationships we are also experienced doing
pre-nuptial mediation. Nowhere is this
more important than with the civil unions
that exist in New Jersey law from February
19, 2007 forward, because the law gives an
incomplete and unequal bundle of rights
despite the judicial determination underly-
ing its creation and how the legislation was
hyped by the lawmakers and media. The
major problem is that protections are com-
pletely limited to rights that flow from New
Jersey laws while nobody lives a state-
bound life or remains in one place forever.
In addition, because of the many unknowns
in the law, such as how the marital estate
and the duration of the relationship for
alimony purposes would be defined, cou-
ples would be wise to define these matters
for themselves. In this regard, the Civil
Unions Act makes it clear that statutes per-
mitting prenuptial agreements are equally
applicable to pre-civil union agreements.

Some matters will need special considera-
tion beyond what is usually discussed with
couples intending to marry and some exam-
ples follow:

Future domiciles: The American dream of
retirement to a warm climate may not be
possible for gay and lesbian couples who
would then be without the recognition of
their relationship now available in New
Jersey. A marriage performed in NJ abso-
lutely has full faith and credit and comity
protection elsewhere.! But except for the
snow-shoveling states of Connecticut and
Vermont, no other state has a civil union
law.> Specifically, once the couple gets to
Florida they will have again become
strangers to each other under the law and
lose all rights they once had in NJ. Agree-
ments will therefore have to include provi-
sions which are specific as to survival be-
yond NJ’s boarders and show no reliance
upon any helpful, supportive or common-
sense body of law, presumption or interpre-
tation which may be deemed against public
policy.

There also will have to be language stating
awareness of the fact that legislative and

judicially crafted law in other jurisdic-
tions may even give active opposition to
the ability to create their union with well-
crafted waivers of application of any and
all such laws.

Ongoing requirements for wills and ad-

to clarify a series of health related issues.
including long-range support of a spouse
who becomes legally disabled or terminally
ill, the costs of medical care, and property
distribution.

Location of assets: Given that nobody

vance directives: No gay or lesbian per-
son (especially in a relationship) can af-
ford to be without these documents.
There is now at last to be a safety net if
the couple lives in New Jersey and deals
with New Jersey hospitals. However,
problems remain. For example, if a part-
ner falls ill and there is a family takeover
of him or her under circumstances where
there is not enough knowledge of conse-
quences or money for a fight, that per-
son’s domicile may in fact be changed
and laws of intestacy would benefit the
family of origin and totally exclude the
partner. Money, hatred and power are
mighty motives. Exploration as to fami-
lies of origin and equivalent protections
need special focus.

Custody and parenting time: The laws of
most states will not be helpful and it is
unknown whether the presumption of
parenthood given to a spouse under laws
of assisted conception would even be
recognized in other states. Preservation
of parenting relationships is a crucial area
for discussion.

Medical insurance: Crafting an arrange-
ment which includes that one party cov-
ers the other on medical insurance, sim-
ple for a married couple, becomes diffi-
cult with civil unions and can also be
impossible if, for example, the providing
partner works in Pennsylvania, New York
or Delaware and the employer balks. As
this is a significant budget category,
knowledge is all-important.

Immigration issues: Folks with the union
label will be without any of the marital
preference protections afforded otherwise
under U.S. law. Falling in love with that
magnificent person met in Paris or here
on a visit can still cause tragic heartache.
An agreement may have to include provi-
sions for the handling of future costs with
respect to trying to establish legal resi-
dency and, later, citizenship, plus outline
what to do if everything fails and depor-
tation results. Additionally, people need

knows anymore where one’s assets actually
are in this international and internet-driven
financial world, there would need to be
agreements that only the laws of the state
of New Jersey have any governance.
Would such a provision be respected?
Who knows.

This list is not complete but one final point
needs to be stressed: The fact that the law
requires the license to be obtained in the
municipality where one lives has a chilling
effect upon exercise of these rights where
one or both parties cannot or will not leave
the “closet.” All communities are not open
and liberal, and fear can be psychologically
and/or socially-based and reflect real con-
sequences. Many couples have an appear-
ance of separate bedrooms and different
phone numbers within their joint house-
hold. The may also maintain a room-mate/
share the costs cover because of the poten-
tial of family rejection and religious pro-
scriptions. Whether or not to even enter
into a civil union and whether to do it with
fanfare or secretly can be expected to cause
conflicts within some couples and this in
and of itself may require mediation.

We mediators need to be ready for the chal-
lenges and opportunities ahead.

1. This author believes that one motivation for
avoiding the “marriage” label was to preclude
the application of full faith and credit and to
avoid the equal protection challenges which
would follow. Massachusetts does call it
“marriage” and there are several other coun-
tries which do the same or otherwise have
other same-sex partnership laws by different
names and it is unknown whether couples
coming into NJ who have availed themselves
of those rights will be governed as if they had
complied with the New Jersey statute.

2. California’s domestic partnership law gives
similar rights although with a different label.
It is advised that anyone moving to or from
NJ and California re-register in the other
state.

(Continued on next page)
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Civil Unions (Continued)

(Continued from prior page)
Dissolution of Civil Unions
By Suzanne M. Jorgensen, Esq., APM

I t doesn’t take a misanthrope to ac-

knowledge that once people begin to

enter into civil unions, they will also
want to get out of them. Even before the
Civil Unions Act' took effect, family
practitioners had already begun to dis-
cuss the issues that will be raised when
civil union couples seek a dissolution.
(Just as a “civil union” is not a
“marriage”, the end of a civil union is not
a “divorce”, but a “dissolution.”)

The Act includes general provisions stat-
ing that civil union couples have all
“benefits, protections and responsibili-
ties” granted to spouses in marriage. As
to the end of the relationship, “the disso-
lIution of civil unions shall follow the
same procedures and be subject to the
same substantive rights and obligations
that are involved in the dissolution of
marriage.” 2

That means civil union couples will be
entitled to alimony, equitable distribution
of property acquired during the civil un-
ion, and the same parental rights as mar-
ried couples.3 Procedurally, the dissolu-
tion of a civil union can be based on the
same grounds as a divorce, including the
recently added “irreconcilable differ-
ences.” Jurisdictional requirements are
the same as those for divorce.

Despite the legislature’s effort to provide
the apparent facial equivalent of marital
rights, it’s clear that civil union couples
will face issues that married people have
never encountered. For example, both
alimony and equitable distribution in a
civil union dissolution are subject to the
same statutory factors, including “the
duration of the civil union.” What is the
“duration” of a civil union that began in
2007 when it was first legally possible,
when the couple committed themselves
to a life together many years ago? The
facially neutral jurisdictional require-
ments pose another difficulty. A partner
in a civil union who moves out of New
Jersey may be unable to file an action for

dissolution elsewhere, whereas a mar-
ried person who leaves this state can
rely on another state’s divorce laws.

Perhaps the most challenging issues for
couples seeking dissolution relate to the
lack of protection under federal law.
Civil union couples have only the pro-
tections afforded by New Jersey law.
The Federal Defense of Marriage Act’
denies them the many privileges and
benefits of federal law.® So while the
terms of a dissolution agreement may
include alimony, the person paying the
alimony will not get an adjustment to
gross income for federal tax purposes.
An agreement may provide for equita-
ble distribution of an employee retire-
ment account like a 401(k), but since
that account is subject to ERISA, the
civil union couple cannot use a QDRO
to divide the account without incurring
federal tax consequences. The ex-
pected federal tax consequences of
divorce are simply not available to civil
union couples. This will require some
creative solutions for their dissolution
agreements - the type of creativity
that’s fostered by mediation, perhaps.

1. P.L. 2006, C. 103

2.N.J.S.A. 37:1-31

3. Same-sex couples in a civil union will
not need second-parent adoptions for chil-
dren born to or adopted by one of them
during the civil union.

4. The “irreconcilable differences” statute
did not amend N.J.S.A. 34:2.1, which sets
out grounds for dissolution of a civil union.
However, the clearly stated statutory intent
is that all laws concerning divorce will ap-
ply to civil unions. N.J.S.A. 37:1-31. A
Civil Union Review Commission, estab-
lished by the Civil Unions Act, will un-
doubtedly seek amendments relating to such
technical issues.

5.1U0.8.C. §7

6. A report by the General Counsel of the
U.S. General Accounting Office found that
1049 federal laws include marital status as a
factor.

Volume 11, Issue 1

Membership Report
Robert J. McDonnell, MS APM

NJAPM Membership totals 378 mem-
bers. These comprise 102 Accredited
Members, 268 General Members and 8
Student Members. This time last year,
we had a total of 319 members.

Here is the list of General Members who
joined NJAPM between September 1,
2006 and January 31, 2007. Welcome
new members!

John A. Albright Esq.
Christine Marie Antonelli
Jennifer C. Apell, JD
Howard F. Appelt, II, Esq.
A Bruce Bergquist

Gary L. Borger, Esq.

Justin Borowsky

Shira Bortniker

Joel L. Botwick

Randall Brett

Rosemary Ann Cain-Wallace, JD
Daniel D'Alessandro
Gerald DeAngelis

Grace A. Dennigan, Esq.
LeAnne Brigidi DiAntonio
Sharla J. Edwards

William V. Eisenberg
Danielle M. Evans

Judge Robert A. Fall

Carol Niewender Goloff, JD
John O. Gross

Karen A. Gugliotta, Esq.
Jane A. Herchenroder, Esq.
Vicki Jan Isler

Margaret Lambe Jurow, JD
Golbie Kamarei

Chris Kane, JD

Michael Kiernan, Esq.
Kathleen A Eden Koch
Sheila Kurtzer

Jeffrey I. Lieberman
Anthony E. LoCascio, CFP,ATP,CBI
Ray Mateo

Joseph J. Matriccino
Joseph C. Messina

Kirk Nelson

Robert W. O'Hagan, J.S.C.
Pamela S. Poff, Esq.

Philip C. Puglisi, Esq.
Karen Dee Russell

Deanna Sandor, MD, Esq.
Jacqueline J. Shafer, MSW, JD
Diana Sherwood, Esq.
Donna T. Tamayne, Esq.
Laura L. Van Tassel, Esq.
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NJAPM Foundation News

William H. Donahue, Jr., Esq., APM, President, NJAPM Foundation, Inc.

ast year, NJAPM created the NJAPM

Foundation, Inc., a non-profit corpo-

ration whose mission is to support,
fund and facilitate youth peace building pro-
grams throughout the state. As a member of
the board of directors and President of the
Foundation, I would like to tell you a little
more about the things the Foundation hopes
to achieve.

For several years, I have chaired the New
Jersey Youth Peace Building Coalition that
was created in the wake of Columbine in an
attempt to address the many and complex
issues surrounding school violence. The pri-
mary function of the Coalition has been to
serve as a resource for educators looking for
information and resources to help them start
or improve peer mediation, anti-bullying, self
esteem, and hate crime awareness programs.
In this limited capacity, I think the Coalition
has offered a valuable service, but there is so
much more we wanted to do with the Coali-
tion and so much more we still want to do
with the Foundation.

One of the major stumbling blocks to effectu-
ating the goals of the Coalition, which are
outlined more fully below, was a lack of
funding. The Coalition, as a standing commit-
tee of NJAPM was not and could not be an
IRS 501(c)(3) so contributions made to it
would not be tax deductible. The Foundation
has applied for 501(c)(3) status, and when
approved, will enable us to solicit funding
from individuals and corporations that will be
fully tax deductible.

Our plan is to solicit grants from existing
charities, organizations and agencies that
support peace building education programs,
and from corporations who market products
to young people.

The following is the Mission Statement cre-
ated for the Peace Building Coalition. It was
the basis for creation of the Foundation and
its goals are the basis for the application for
501(c)(3) status.

Originally, the New Jersey Youth Peace
Building Coalition and now the NJAPM
Foundation were created by the New Jersey
Association of Professional Mediators to
coordinate the efforts of literally thousands of
people in hundreds of civic, school, church
and private organizations working every day
throughout the state to change the culture of
violence, conflict and intimidation that so
strongly impacts our children’s lives.

The following statistics attest to the scope
of the problem.

* 30% of all youth ages eleven to fifteen
have been a victim or perpetrator of bully-
ing according to the Journal of the Ameri-
can Medical Association.

* 160,000 students stay out of school on
any given day for fear of being bullied re-
ports the National Association of School
Psychologists.

* One in four children who bully will have
a criminal record by the age of 30 (U.S.
Dept. of Education).

*55% of 8 to 11 year olds and 68% of 12 to
15 year olds say that bullying is a big prob-
lem according to the Kaiser Family Founda-
tion.

*Research is beginning to show that persis-
tent fear and anxiety that result from unre-
solved conflict affect children’s ability to
succeed in school and may actually alter the
physical structure of the brain making cer-
tain kinds of mental processes more diffi-
cult to perform.

The Foundation is dedicated to the belief
that these facts and statistics must be
changed, and that every child’s life should
be free from fear, intimidation and alien-
ation. Individually, the organizations the
Foundation will work to unify have made
great strides. But, working together, they
can change the very fabric of our culture,
the quality of our children’s lives.

The Foundation is dedicated to the idea that
the best way to bring about this change is
through the proliferation of comprehensive
peace building programs that include peer
mediation, diversity awareness, self esteem,
and anti-bullying training. To have opti-
mum impact, these programs must be im-
plemented properly and supported at all
levels of a given community. Successful
programs often extend from school to home
to the broader community and involve edu-
cators, parents, police, clergy, civic organi-
zations and political leaders.

Children who are taught the fundamental
principals of nonviolent conflict resolution,
and who use and live with those principals
will carry them throughout life. Children
who only learn to avoid conflict or to re-
solve conflict through force, intimidation or
violence will carry those lessons into adult-
hood as well.

The Foundation is dedicated to addressing

the problems that have prevented the effective
implementation of peace building programs in
numbers sufficient to meet the needs of every
child in the State of New Jersey. Those prob-
lems fall into four categories.

1. Lack of understanding of the nature, effects
and prevalence of conflict in children’s lives.
2. Lack of knowledge concerning the peace
building resources available.

3. Lack of funding to provide the comprehen-
sive programs necessary to be effective.

4. Indifference or resistance to the principles
of nonviolent conflict resolution.

The Foundation believes these four groups
of problems can be addressed most effec-
tively:

1. Through statewide communication among
all the groups involved in peace building
work;

2. Through support and encouragement of
peace building as a profession and discipline;
and

3. Through an active campaign to raise public
awareness of the problem.

The following are specific things the Coali-
tion plans to do to carry out its mission.

Facilitate Statewide Communication

Create a website that will provide information
about the activities of the Foundation, serve
as a source of information and resources, and
provide a means for the various peace build-
ing groups around the state to communicate
with the Foundation and with each other. The
website will allow educators and children at
all levels to coordinate peace building activi-
ties and events. It will also provide links to
peace building providers around the state.
They will include private companies, non-
profits and state and local agencies and will
provide a description of the services each
provides.

Encourage and Support Peace Building

1. Recognize and honor those who are suc-
cessfully implementing peace building pro-
grams in schools or in the community at large
by way of grants, awards, and other forms of
tribute.

2. Encourage the study of peace building by
students and educators by creating a compre-
hensive list of conflict resolution courses and
programs and by offering substantial scholar-
ships to such programs.

(Continued on page 12)
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Mediate That!

by Carl Cangelosi, APM, JD, Moderator

teresting and/or controversial topic
and have the pros and cons argued by
two members. If you have an interesting
issue that would be appropriate for this
column, please e-mail me at
ccangelosi @njmediation.org.

I n each newsletter we will take an in-

This issue’s topic is:

Should property settlement agreements
be prepared by an attorney-mediator or
only by a party’s attorney?

I will argue that attorney-mediators should
not*, and Adam Berner, Esq., APM will
take the position in favor. Then, I'll add a
third position: that even non-attorney me-
diators should be able to prepare property
settlement agreements.
Carl—Attorney-mediators should not
prepare PSA’s.*

Counsel’s role in drafting or reviewing
settlement agreements differs from the me-
diator’s. Counsel’s role is to understand
the agreements and their consequences in
the context of the client’s “world”, the dis-
pute and the law. Mediators facilitate reso-
lution of the issues and make a record so
that it can be implemented.

The purpose of the settlement document is
to present a clear, unambiguous, and en-
forceable agreement. One cannot be neu-
tral and prepare a settlement document.
Drafting involves assumptions and deci-
sions that favor one party. This is best
done where each counsel understands inter-
ests and crafts a document protecting those
interests.

The argument that counsel may create un-
necessary problems and cause the mediated
resolution to fail is fallacious. As a confi-
dante, counsel has more information from
and about the client and his/her interests
than the mediator. The mediator gets infor-
mation on a need-to-know basis. It’s not
the mediator’s role to explain the conse-
quences of each decision to each party.
That’s the attorney’s job. When parties
learn more and understand the conse-
quences of their agreements, concerns and
issues often arise. If these issues cannot be
resolved easily, the parties can take them
back to mediation. If it’s not in one party’s
interest to go forward, something may have
gone wrong in the mediation. We should

_[l]]]]]]]]_

Should the Mediator

(who is an Attorney)

Prepare the Property
Settlement Agreement?

—I[Im]]]]_

celebrate that the problem was caught.
Solutions that resolve disputes in the
short run, but defer or engender future
disputes are not good resolutions. Good
resolutions withstand scrutiny by counsel.

Adam — Attorney-mediators are often
in the best position to draft PSA’s.

Having the trust of the parties and know-
ing the details, the mediator is best posi-
tioned to document those exact terms. It
also reduces cost and time for the parties

If one attorney drafts the PSA, there is
the risk of a biased document. This hap-
pens and it might even be the profes-
sional (zealous) responsibility to draft in
the favor of his or her client. A neutral
attorney drafter raises the issue of how
can a neutral attorney draft a document
for two "conflicting" sides.

Here are some guidelines:

1. The mediator must be competent to
draft a PSA.

2. The parties must be in agreement.

3. A waiver confirming the parties un-
derstanding of the role of the media-
tor / drafter.

4. Boilerplate language should be dis-
cussed during mediation. If not, it
should be included for informational
purposes only and not as legal ad-
vice attorneys.

5. The parties should still consult with
attorneys.

Is drafting agreements inherently a legal
service? A mediator drafts agreements in
postal and EEOC disputes after agree-
ments are reached. Clients can draft their
own document. Similarly, in New Jersey
real estate brokers write contracts without
practicing law. A mediator knowing
every detail can be best suited to draft the
PSA.

Even if preparing the PSA is the practice of
law there is no inherent conflict of interest
that would otherwise prevent the attorney-
mediator in serving such a role. Many
states, e.g., New York and Massachusetts,
permit such a role and so should New
Jersey.

Carl — Non-attorneys mediators should
be able to prepare PSA’s.

There is a line of authority that says that
while real estate agents in New Jersey who
prepare contracts for the sale of property
are engaged in the practice of law they do
not violate, for policy reasons, the criminal
statute forbidding the unauthorized practice
of law. I believe that the same result could
apply to non-attorney mediators who
prepared PSA’s. In an article that will
appear in the next edition of this newsletter
titled “The Wraparound Challenge” 1 set
out a way that should make it permissible.

Assuming it is legal, I offer the following

thoughts as to whether you should do it:

1. The mediator should have sufficient
education and training to do the work.
I am an attorney by training, but not
licensed in New Jersey. Although I
never did matrimonial work prior to
becoming a mediator, I believe I could
do a competent job preparing a PSA. 1
know other mediators who are not
attorneys who would also be
competent to do so.

2. The mediator must be willing to
assume the risk. There is substantially
more risk of being sued if the mediator
does both the MOU and the PSA. Few
mediators are now sued because of the
limited nature of their work.

3. The mediator should want to do it.

Personally, I like only preparing the MOU.
I don’t want the additional risk or
responsibility of preparing the PSA.
Others, however, might want to and I think
that is fine as long as informed mediation
clients want it that way.

*This view is an edited version of another
member’s submission. Contributors may
also provide a link to a longer, unedited
piece. Adam’s link is http://
mediationoffices.com/pg23.cfm.
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Family Law Attorneys Must
Tell Clients About CDR

by William H. Donahue, Jr., Esq., APM

n September 1, 2006, the New

Jersey Court Rules were

amended in a way that I believe
is already having a profound effect on
mediation in this State. Rule 5:4-2 was
amended to add the following language:

R.5:4-2 (h) Affidavit or Certification of
Notification of Complementary Dispute
Resolution  Alternatives. The  first
pleading of each party shall have an-
nexed thereto an affidavit or certifica-
tion that the litigant has been informed
of the availability of complementary
dispute resolution (“CDR”) alterna-
tives to conventional litigation, includ-
ing but not limited to mediation or ar-
bitration, and that the litigant has re-
ceived descriptive literature regarding
such CDR alternatives.

Existing Court Rule 1-40-1 stated that
“attorneys have a responsibility to be-
come familiar with available CDR pro-
grams and inform their clients of them.”
Even though this Rule already required
attorneys to advise their clients of the
availability of alternative methods of
resolving their divorce, with no enforce-
ability, many attorneys did not do so.
Now the client must sign a certification
stating that CDR, including mediation,
was discussed and that he or she received
literature on the subject.

Most attorneys include this paragraph in
the Certification of Verification and Non-
collusion Pursuant to R.4:5-1 that has
long been required with the party’s first
pleading. Some attorneys prepare a sepa-
rate certification, requiring the client to
sign both.

This Rule change is important for several
reasons. While it cannot guarantee that
every matrimonial attorney in the state
will actually discuss mediation or pro-
vide literature to new clients, it should
greatly increase the number who do.
Now, even attorneys who are not media-
tion friendly, and there are still many of
them, will be required to provide clients
with literature that is pro-mediation.

One of the most difficult problems I
have faced as a mediator who has spent
twelve years working to build a prac-
tice is that the general public either
does not know we exist or does not
understand what we do. Rule 5:4-2 (h)
should go a long way toward changing
that. In my own practice, I have already
seen an increase in the number of me-
diation clients who have been to see
attorneys and were told by their attor-
neys about mediation.

There is another reason this Rule
change is important. People contem-
plating mediation are still often con-
cerned that mediation is not as real or
legitimate a profession as the practice
of law. I tell potential clients that the
practice of mediation is so highly val-
ued by the Courts of the State of New
Jersey that lawyers are required to tell
their clients about it and give them lit-
erature on it before they can file a
Complaint for Divorce. I go on to say
that doing so is considered so important
by the Courts that the client has to sign
a sworn statement saying he or she
received the literature and the attorney
discussed it. Clients who have doubts
about mediation find this very persua-
sive.

So the new Rule provides our profes-
sion with a wealth of free advertising
directed to the exact market we are
trying to reach, people who have al-
ready decided to get divorced. And at
the same time, it gives us a valuable
marketing and public relations tool.

For your own marketing purposes, it
has never been more important to try to
reach out to matrimonial attorneys in
your area to let them know you will
provide their clients with the highest
quality mediation services. Provide
them with a brochure, or at least busi-
ness cards. And finally, point out to
them the importance of the role review
attorneys play in the mediation process.

CDR Alternatives—Text
As Approved by the
Supreme Court 12/04/06
(Abbreviated)

(Editor’s note: This is an abbreviated version
of the text of the descriptive materials on
CDR, as provided by the Supreme Court,
that must be given and discussed by family
law attorneys when meeting with divorcing
clients. Certification that this has been read
must be signed by both client and attorney. A
full version of the document and a sample
affidavit can be found at the New Jersey
judiciary website).

Resolving issues concerning your divorce
can be costly and difficult. While only a
judge can actually grant a divorce, division
of your property and your debts, alimony,
child support, custody and parenting time
are some of the other issues that may need
to be resolved. A judge can decide all
issues at trial. However, there are other
ways to resolve many of the issues in your
divorce. These alternate dispute resolution
methods offer greater privacy than
resolving the issues in a public trial. They
also may be faster and less expensive, and
may reduce the level of conflict between
you and your spouse during your divorce.
You are encouraged to discuss alternative
dispute resolution with your lawyer to
decide whether these alternate methods
may help you and your spouse resolve as
many of the issues relating to your divorce
as possible before the matter is presented to
the judge.

What follows are short descriptions of
various forms of alternative dispute
resolution that may be used in divorce
cases.

MEDIATION—Mediation is a means of
resolving differences with the help of a
trained, impartial third party. The parties,
with or without lawyers, are brought
together by the mediator in a neutral
setting.

A mediator does not represent either side
and does not offer legal advice. Parties are
encouraged to retain an attorney to advise
them of their rights during the mediation
process. The mediator helps the parties
identify the issues, gather the information
they need to make informed decisions,

(Continued on next page)
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(Continued from previous page)

and communicate so that they can find a
solution agreeable to both. Mediation is
designed to facilitate settlements in an
informal, non-adversarial manner. The
court maintains a roster of approved
mediators or you can use private mediation
services. The judge would still make the
final determination as to whether to grant
the divorce.

ARBITRATION—text excluded for space
considerations.

USE OF PROFESSIONALS —text
excluded for space considerations.

COMBINATIONS OF
ALTERNATIVES—Depending on your
circumstances, it may be helpful for you to
use a combination of mediation, arbitration,
and skilled professionals to resolve issues
in your divorce.

CONCLUSION—]Just as every marriage
is unique, every divorce is unique as well.
The specific circumstances of your divorce
determine what method or methods of
dispute resolution are best suited to resolve
issues in your divorce. You are encouraged
to ask your attorney about these alternative
dispute resolution methods to resolve issues
relating to your divorce.

Using these alternative dispute resolution
methods allows you to participate in the
decision on those issues, rather than leaving
all of the issues to the judge to decide. And
presenting the judge with a case in which
the only decision remaining is whether to
grant the divorce will permit that decision
to be made more expeditiously. While the
judge must be the one to decide whether to
grant the divorce, your role in deciding
some or all of the other issues can be
enhanced through these alternative dispute
resolution methods.

President’s
Message

Continued

(Continued from Page 3)

e Last year, we gave scholarships to
two Rutgers University law school
students, Belinda Jacobus and
Israel Wahrman, based on an essay
contest. This year we will be
sponsoring an essay contest that
will be open to all New Jersey law
and graduate level students taking
a mediation course.

e NJAPM received publicity in the
January 22, 2007 issue of NJBiz in
an article entitled “Free-Hours
Rule Seen as an Unfair Burden,”
where I was quoted as saying “I’ve
never heard of a surgeon paying
for the first three hours of
surgery.” The article also quoted
President-Elect Tony Limitone:
“At first, everyone recognized the
need for the rule and the benefits.
But, after a while, it became clear
that it shifted the financial burden
onto the mediators.” A list of
NJAPM’s accredited civil
mediators was included. Please
contact Tom Hanrahan for more
information about accreditation at
mediationworx @optonline.net.

I think you would agree that NJAPM is
making a difference. NJAPM matters!
Some organizations have paid staff
including an executive director. As a
professional organization staffed
entirely by volunteers, what we have
been able to accomplish is truly
amazing. And, there’s much more to
come!

To order your free NJAPM posters, write to NJAPM’s office
(please allow two weeks for processing):
NJAPM
203 Towne Centre Drive
Hillsborough, NJ 08844-4693
(800) 981-4800

E-MAIL inform@njapm.org

This is an opportunity for you to help mediation grow in New Jersey!

NJAPM Poster
Campaign

Your Opportunity to Improve Public
Awareness of Mediation
Anthony P. Limitone, Jr., Esq., APM

s we all know, the lack of public
awareness is one of the major
problems slowing the growth of

mediation. Although recent years have
seen an improvement in public awareness,
much remains to be done. Now is your
opportunity to help the public learn about
mediation

Maryland’s Mediation and Conflict
Resolution Office (“MACRQO”) is one of
the leading state organizations promoting
mediation. Over the past 10 years it
developed a comprehensive public
education program, consisting of
videotapes, as well educational
presentations to schools and other
organizations. An integral part of this
public relations program has been the
creation of a set of posters which illustrate
the benefits of mediation in a variety of
contexts. MACRO has generously
provided NJAPM with customized copies
of those posters.

The posters reflect 10 vignettes showing
several varieties of disputes, such as
“Business  Disputes” or  “Custody
Disputes.” At the bottom of each poster is
the tag line ‘“Mediation: It’s Your
Solution.”  Four of the posters are
included on Page 15 of this newsletter.

You can find copies of all 10 types of
posters on NJAPM’s website in the
members section. These posters are
available to NJAPM’s members at no cost.

Using the Posters

We ask each member to take 10 of these
posters for distribution to the public.
Possible sites where they could be
displayed include libraries, supermarkets
and other stores with bulletin boards.

Katherine Kish, a public relations expert,
has also suggested that you display the
posters in your office. Other professionals,
such as doctors and dentists, display
similar public education materials in their
offices. If you decide to display them in
your office, Ms. Kish suggests that you
will increase their effectiveness if you
arrange several posters in a group.
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NJAPM Foundation, Continued

(Continued from page 8)

3. Encourage the implementation of peace
building programs by compiling informa-
tion on federal, state, local, and private
funds that may be available to schools, and
offering guidance on how those funds can
be obtained.

4. By directly funding groups and indi-
viduals who provide peace building pro-
grams in schools.

Raise public awareness.

Public awareness is raised dramatically
every time there is a Columbine or other
tragic event, which captures the media’s
attention. But, we have seen that aware-
ness or interest fade all too quickly after
the event. The Foundation will use con-
structive events such as statewide media-
tion competitions, essay contests, theater,
concerts, rallies and vigils to raise aware-
ness. Corporate and civic sponsorship of
events will be solicited to help maximize
media coverage. The Foundation will
actively seek the endorsement or sponsor-

ship of celebrities, journalists, scholars and
decision-makers to draw attention to the
events the Foundation sponsors.

skosk ok ook ook sk sk ok ok ok

If you would like to learn more about the
Foundation or become involved in the work
it will be doing, please contact me at this
number or e-mail:

Phone: (856) 854-0303.

Email: onedonahue @aol.com

(subject line: NJAPM Foundation)

Committee Chairpersons

Committee

Chairperson(s)

Telephone

E-mail Address

Accreditation

Annual Conference

Tom Hanrahan

Gale Wachs
Anju D. Jessani

973-616-6601

908-256-6505
908-303-0396

njmediator @optonline.net

mediatornj @aol.com
ajessani @dwdmediation.org

AOQOC Civil Mediators

Ben Feigenbaum
Ed Peloquin

973-682-9500
732-940-0520

Imag @att.net
efjp@aol.com

Executive Committee

Judiciary & Organizations

Legislative Relations

Anju Jessani

Ed Bergman
Ed Peloquin

908-303-0396
609-921-1502

732-940-0520

ajessani @dwdmediation.org

ejb@gear3.net
ejfp@aol.com

Long Range Planning Tony Limitone 973-539-6122 anthonylimitone @verizon.net
Mediator Ethics Review Gene Rosner 732-382-6070 gene @finkrosner.com
Board
Membership Bob McDonnell 914-329-1156 rjmcdonnell @optonline.net
Claudia Cohen 908-654-4303 cecohen@comcast.net
Newsletter Bob Karlin 609-924-7019 bkrln@aol.com
Judy Shemming jashemming @aol.com
Nominating Committee Gale Wachs 908-256-6505 mediatornj @aol.com
Peer Consultation /Mentoring Bill Donohue 856-854-0303 onedonohue @aol.com
Programs Patrick Westerkamp 732-672-3222 mediatorpat @ verizon.net
Organization Development ~ Ben Feigenbaum 973-682-9500 Imag @att.net
Technology Michael Wolf 210-392-1699 michaelwolf @comcast.net
Youth Peacebuilding Coali-  Bill Donohue 856-854-0303 onedonohue @aol.com
tion
Website Carl Cangelosi 609-275-1352 ccangelosi@njmediation.org
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Divorce Case Update
Prepared by Carl Cangelosi, JD, APM

’Daniels v. Melendez, App. Div.—

As to child support arrears, recalcu-

lation was required because the
Family Part had applied a credit for the Social
Security disability benefits that the parties’
child had received as a result of the father’s
disability toward all of the arrears instead of
toward only the arrears that accrued after the
father’s disability. September 27, 2006

Cyr v. Cyr, App. Div.— Denial of the defen-
dant ex-husband’s post-divorce-judgment
motion to reopen the equitable distribution
provisions of the divorce judgment vacated.
The ex-husband moved to reopen the equita-
ble distribution provisions after he allegedly
discovered in February 2005 that the plaintiff
ex-wife had received stock options from her
employer during the marriage and that she
had liquidated them in 2004 for $520,406.
The stock options were not mentioned in the
wife’s case information statement, the judg-
ment, or the financial schedules that accom-
panied the judgment. The ex-wife asserted
that the ex-husband had known about the
stock options and had consciously waived any
interest in them during the divorce proceed-
ings. The ex-husband “vehemently” denied
those assertions. The trial court denied the
ex-husband’s motion on the papers. How-
ever, a plenary hearing was required to re-
solve the genuine issues of material fact that
the parties raised in their conflicting sworn
statements about the stock options in the ab-
sence of “clear documentation” in the divorce
proceedings that could have prevented the
current dispute. October 20, 2006

Greer v. Kuprel, App. Div.—Family Part
order that granted the defendant mother per-
mission to relocate to Florida with the parties’
3-year old son reversed and remanded. The
parties were represented by counsel when
they agreed that they would share joint legal
custody, that their son would spend four days
per week with the plaintiff father and three
days per week with the mother, and that the
father was the parent of primary residence.
The record “clearly” indicated that the father
was the primary caretaker de jure and de
facto, and it did not support the Family Part’s
conclusion that, “under different circum-
stances and without apparent threats,” the
mother “would have and should have been”
the parent of primary responsibility. The “less
onerous” Baures v. Lewis standard for reloca-
tion did not apply, and the matter had to be
remanded for the Family Part to apply the

standard for a change of custody and to
consider the best interests of the son in light
of the criteria set forth in N.J.S.A. 9:2-4c.
October 24, 2006

Wellington v. Wellington, App. Div.—The
Appellate Division reverses the order allow-
ing the grandmother visitation with her
grandchildren, over the objection of the
parents. There was a failure of proof that
denial of the visitation would cause the
children to suffer. Moreover, the trial
court's ruling impermissibly permitted the
grandmother to interfere with the parents'
constitutionally-protected right of autonomy
in the care and nurturance of their children.
November 6, 2006

Palmieri v. Palmieri ,App. Div.—A motion
judge should not resolve factual disputes on
the basis of conflicting certifications pur-
porting to demonstrate whether the ex-wife
was "residing with an unrelated person,”
which, pursuant to a clause in the property
settlement agreement, would be grounds for
termination of alimony payments. The lan-
guage of such a clause must be construed
reasonably, so as not to reach an absurd
result and so as not to ignore the qualifica-
tion in Konzelman v. Konzelman, that a
mere romantic, casual or social relationship
is not sufficient to justify the enforcement
of a provision in a property settlement
agreement terminating alimony. November
15, 2006

Calloway v. Freeman, App. Div.—The
mother violated prior court orders granting
parenting time to the father by removing the
parties' son from New Jersey without con-
sent or a court order. Accordingly, the fol-
lowing sanctions imposed on her are af-
firmed: the award to the father of compen-
satory parenting time over the Thanksgiving
and Christmas holidays, payment by the
mother of the child's round trip plane tick-
ets to California; six weeks of parenting
time with the father over the summer, and
cooperation with "liberal telephone contact”
at least once per week, along with e-mail
contact. November 28, 2006

Goodman v. Goodman, App. Div.—Post-
divorce-judgment order that addressed the
defendant ex-husband’s alimony obligation
affirmed. The order imputed $50,000 in
annual income to the ex-husband. There
was no basis to disturb the imputation of

$50,000 in annual income to him. The ex-
husband had a Ph.D. in psychology, and the
trial court properly concluded that his choice
to work as a life coach for a minimum wage
was not reasonable in light of the other career
choices available to him and the “significant
economic disadvantage” that his career choice
imposed on the plaintiff ex-wife. December 8§,
2006

Garrett v. Garrett, App. Div.—Post-divorce-
judgment order that denied the plaintiff ex-
husband’s motion to terminate his alimony
obligation reversed and remanded. Since the
divorce, the defendant ex-wife’s income had
increased. The trial court focused on the fact
that the ex-husband’s income had stayed
about the same since the divorce, and it did
not refer to Stamberg v. Stamberg, which held
that “a payor spouse is as much entitled to a
reconsideration of alimony where there has
been a significant change for the better in the
circumstances of the dependent spouse as
where there has been a significant change for
the worse in the payor’s own circumstances”.
Therefore, the Appellate Division had doubts
as to whether the trial court had applied the
correct legal principles to the facts. More-
over, the trial court determined that alimony
enabled the ex-wife to maintain the marital
standard of living, but it made no findings as
to what that standard was. The trial court also
failed to identify the expenses that the ex-
husband shared with his new wife when it
determined that he had adequate net income
to continue paying alimony. December 13,
2006

Varvar v. Varvar, App. Div.—Order that de-
nied the plaintiff father’s seventh motion to
transfer custody of the parties’ two children to
him from the defendant mother affirmed. The
trial court meticulously applied the 14 factors
set forth in N.J.S.A. 9:2-4, and the sixth factor
— the preference of the children — was a
“pivotal consideration”; the trial court prop-
erly determined that the 12-year-old daughter
and the 10-year-old son were “mature enough
to form a preference regarding custody”—
both children expressed a ‘“clear preference”
for the mother to retain primary custody. The
trial court gave proper consideration to the
court-appointed psychologist’s bottom-line
recommendation that primary custody be
transferred to the father and satisfactorily
explained why the recommendation was un-
persuasive. December 22, 2006
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Dispute Resolution Section

Current Issues
Patrick Westerkamp, Esq.

Three critical mediation issues
were reviewed at the January
meeting of the State Bar Association’s
Dispute Resolution Section (“DRS”).
This Section is comprised of advocates
and neutrals who have an abiding interest
in alternative dispute resolution. The
issues they discussed were: A) the pro-
posed Mediator Complaint Procedure; B)
Ethics Opinion No. 43; and C) The Of-
fice of Attorney General’s orientation to
mediation. The Mediator Complaint Pro-
cedure is discussed at length in my other
article in this issue of the Newsletter. So,
I will just discuss the latter two topics
here

Ethics Opinion No. 43: The Supreme
Court’s Committee on the Unauthorized
Practice of Law recently issued a revised
opinion governing whether, and when,
out-of-state attorneys may represent cli-
ents in arbitrations and mediations held
in New Jersey. Following a group discus-
sion, an informal consensus was formed
that:

e The revised Opinion focuses more
on arbitration than it does on media-
tion;

¢ Dissonance between the Opinion and
UMA Section 2A:23C-10 (allowing
parties to participate in mediation
accompanied by an attorney, “or
other individual”) will create head-
aches for mediators;

e  The Opinion suggests that dispute
resolution forums, e.g., AAA, take
responsibility for assuring that out-
of-state attorneys seeking to repre-
sent clients in ADR proceedings
comply with New Jersey practice
requirements. As it does in other
states the AAA will advise partici-
pants of NJ's requirements, but will
not police compliance; and

e The Opinion falls more heavily on
those neutrals who are also admitted
to the practice of law in New Jersey.

A number of section members com-
mented that the Opinion could benefit
from clarification.

The Office of Attorney General and
mediation: Stefanie Brand, Assistant
Attorney General for Litigation, told
the DRS members that the State neither
has a policy of avoiding mediations,
nor of ending participation after the 2-
hour mark. She added, however, that
some of their clients are reluctant to
invest time or money in the process.
For example, public policy militates
against mediating claims for economic
damages brought by prisoners. To ad-
dress such issues the AG has been ne-
gotiating with the AOC to exclude
some causes of action, e.g., insurance
fraud, from mandatory mediation. Also,
Ms. Brand’s office has been increas-
ingly filing motions to opt-out of the
process in cases deemed inappropriate
for mediation.

The AG Office’s litigation style is
geared toward considering settlement
only after it has sufficient discovery to
thoroughly evaluate a claim. For exam-
ple, its policy requires that persons
alleging sexual harassment must be
deposed before the start of settlement
negotiations.

Other than in tort cases, the AG’s of-
fice has no money to pay Rule 1:40
mediators. Client consent is required
since compensation comes from their
budgets. When a DAG says words to
the effect “I don’t have authority to go
beyond two hours,” mediators should
understand this often translates to “My
client has not given, and probably will
not give, permission for mediator com-
pensation.” Ms. Brand reported that
some mediators have scolded DAGs
after receiving this message.

Like most major law firms, the AG’s
Office has started to compile informa-
tion about mediators.

Mediator
Complaints,
Continued...

(Continued from page 5)
may want to keep a few factors in mind.

The draft does not speak to confidential-
ity. This apparently intentional omission
reflects the changing rules governing the
balance between privacy and the public’s
right to know about complaints against
attorneys. The question of confidentiality
in this arena is in a profound state of
flux, and will first be addressed by the
Court.

Nor does the proposed procedure gener-
ally apply to mediator compensation. The
sole exception may be allegations that a
mediator over several cases has a pattern
of violating Section 2 of the Standards
governing compensation. In specific
cases, economic issues remain for resolu-
tion by the Presiding Judges who have
directed parties to mediation. Seen from
the vantage of mediators, this has been
an expeditious route for collecting over-
due fees.

NJAPM members who wish to file indi-
vidual responses must submit their com-
ments, by February 23, 2007, to:

Philip S. Carchman, J.A.D.

Acting Administrative Director of the
Courts

Comments on Mediator Complaint Re-
view Process

Hughes Justice Complex; P.O. Box 037
Trenton, New Jersey 08625-0037

Comments on may also be submitted via
E-mail to
Comments.Mailbox @judiciary.state.nj.us
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